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for review with the Commission shall
be calculated from the receipt of the
notification required under § 268.504(a)
of this part by the complainant.

§ 268.403 How to seek review.
(a) The complainant must file a re-

quest for review with the Commission
by sending EEOC Form 573, notice of
Appeal/Petition, to the Director, Office
of Federal Operations, Equal Employ-
ment Opportunity Commission, P.O.
Box 19848, Washington, DC 20036, or by
personal delivery or facsimile. The
complainant should indicate what mat-
ters he or she is requesting the Com-
mission to review.

(b) The complainant shall furnish a
copy of the request for review to the
Board’s EEO Programs Director at the
same time that he or she files the re-
quest for review with the Commission.
In or attached to the request for review
by the Commission, the complainant
must certify the date and method by
which service was made on the Board.

(c) If a complainant does not file a
request for review with the Commis-
sion within the time limits of this sub-
part D, the request for review shall be
untimely and shall be dismissed by the
Commission.

(d) Any statement or brief in support
of the request for review must be sub-
mitted to the Director, Office of Fed-
eral Operations, Equal Employment
Opportunity Commission, and to the
Board within 30 days of the filing of the
request for review. Following receipt of
the request for review, and any brief in
support of the request for review, the
Director, Office of Federal Operations,
Equal Employment Opportunity Com-
mission, shall request the complaint
file from the Board. The Board shall
submit the complaint file and any
Board statement or brief in opposition
to the request for review to the Direc-
tor, Office of Federal Operations, Equal
Employment Opportunity Commission,
within 30 days of receipt of the Com-
mission’s request for the complaint
file. A copy of the Board’s statement or
brief shall be served on the complain-
ant at the same time.

§ 268.404 Procedure on review.
(a) The Commission’s Office of Fed-

eral Operations shall review the com-

plaint file and all written statements
and briefs from either party. The Com-
mission may supplement the record by
an exchange of letters or memoranda,
investigation, remand to the Board or
other procedures.

(b) If the Commission’s Office of Fed-
eral Operations requests information
from one or both of the parties to sup-
plement the record, each party provid-
ing information shall send a copy of
the information submitted to the Com-
mission to the other party.

§ 268.405 Decisions on review.

(a) The Commission’s Office of Fed-
eral Operations shall issue a written
decision (the EEOC decision) setting
forth its reasons for the decision. The
Commission shall dismiss requests for
review in accordance with §§ 268.206,
268.403(c) and 268.507 of this part. The
EEOC decision shall be based on the
preponderance of the evidence. If the
EEOC decision contains a finding of
discrimination, appropriate rem-
edy(ies) shall be included and, where
appropriate, the entitlement to inter-
est, attorney’s fees or costs shall be in-
dicated. The EEOC decision shall re-
flect the date of its issuance, inform
the complainant of his or her civil ac-
tion rights, and be transmitted to the
complainant and to the Board by cer-
tified mail, return receipt requested.

(b) The EEOC decision issued under
paragraph (a) of this section is final,
subject to paragraph (c) of this section,
within the meaning of § 268.406(d) of
this part unless:

(1) Either party files a timely request
for reconsideration pursuant to § 268.406
of this part; or

(2) The Commission on its own mo-
tion reconsiders the case.

(c) The Board, within 30 days of re-
ceiving the EEOC decision, shall issue
a final decision pursuant to § 268.209 of
this part based upon the EEOC deci-
sion.

§ 268.406 Reconsideration.

(a) Within a reasonable period of
time, the Commission may, in its dis-
cretion, reconsider an EEOC decision
issued under § 268.405(a) of this part,
notwithstanding any other provisions
of this part.
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(b) A party may request reconsider-
ation of an EEOC decision issued under
§ 268.405(a) of this part provided that
such request is made within 30 days of
receipt of an EEOC decision or within
20 days of receipt of another party’s
timely request for reconsideration.
Such request, along with any support-
ing statement or brief, shall be submit-
ted to the Commission’s Office of Re-
view and Appeals, and to all parties
with proof of such submission. All
other parties shall have 20 days from
the date of service in which to submit
to all other parties, with proof of sub-
mission, any statement or brief in op-
position to the request.

(c) The request for reconsideration or
the statement or brief in support of the
request shall contain arguments or evi-
dence which tend to establish that:

(1) New and material evidence is
available that was not readily avail-
able when the EEOC decision was
issued;

(2) The EEOC decision involved an er-
roneous interpretation of law, regula-
tion or material fact, or misapplication
of established policy; or

(3) The EEOC decision is of such ex-
ceptional nature as to have substantial
precedential implications.

(d) A decision on a request for recon-
sideration by either party is final and
there shall be no further right by ei-
ther party to request reconsideration
of an EEOC decision.

Subpart E—Remedies,
Enforcement and Civil Actions

§ 268.501 Remedies and relief.
(a) General procedures. When the

Board finds discrimination when
issuing its final decision pursuant to
§ 268.209 of this part, the Board shall
consider the following elements in pro-
viding full relief to complainants:

(1) Notification to all employees of
the Board of their right to be free of
unlawful discrimination and assurance
that the particular types of discrimina-
tion found will not recur;

(2) Commitment that corrective, cu-
rative or preventive action will be
taken, or measures adopted, to ensure
that violations of law and this part
similar to those found unlawful will
not recur;

(3) An unconditional offer to each
identified victim of discrimination of
placement in the position the person
would have occupied but for the dis-
crimination suffered by that person, or
a substantially equivalent position;

(4) Payment to each identified victim
of discrimination on a make whole
basis for any loss of earnings the per-
son may have suffered as a result of the
discrimination; and

(5) Commitment that the Board shall
cease from engaging in the specific un-
lawful employment practice found in
the case.

(b) Relief for an applicant. (1) (i) When
it is determined in a final decision that
an applicant for employment has been
discriminated against, the Board shall
offer the applicant for employment the
position that the applicant for employ-
ment would have occupied absent dis-
crimination or, if justified by the cir-
cumstances, a substantially equivalent
position unless clear and convincing
evidence indicates that the applicant
for employment would not have been
selected even absent the discrimina-
tion. The offer to the applicant for em-
ployment shall be made in writing. The
applicant for employment shall have 15
days from receipt of the offer within
which to accept or decline the offer.
Failure to accept the offer within the
15-day period will be considered a dec-
lination of the offer, unless the appli-
cant for employment can show that
circumstances beyond his or her con-
trol prevented a response within the
time limit.

(ii) If the offer is accepted, appoint-
ment shall be retroactive to the date
the applicant for employment would
have been hired. Back pay, computed
in the manner prescribed in 5 CFR
550.805 shall be awarded from the date
the applicant for employment would
have entered on duty until the date the
applicant for employment actually en-
ters on duty unless clear and convinc-
ing evidence indicates that the appli-
cant would not have been selected even
absent discrimination. Interest on back
pay shall be included in the back pay
computation where sovereign immu-
nity has been waived. An applicant for
employment shall be deemed to have
performed service at the Board during
such period for all purposes except for
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